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ENVIRONMENTAL PROTECTION AUTHORITY CONTROLS ON THE RURAL SECTOR 
Motion 

HON ROBYN McSWEENEY (South West) [2.01 pm]: I move -  

That this House condemns the Government for the draconian controls placed on the rural sector by the 
Environmental Protection Amendment Act and its proposed regulations.   

My concerns throughout all stages of debate on the Environmental Protection Amendment Bill 2002 centred on 
the farmer on the land and the erosion of property rights, which this Government seems hell-bent on proceeding 
with.  I used the word “draconian” because it means very harsh or severe laws, especially the application of those 
laws.  It also means dragon-like, which is how I feel about the passing of this Bill.  During the week, I asked a 
question about furniture-making businesses that depend on getting wood from private property; I asked whether 
that could continue under the Environmental Protection Amendment Act, because one draft exemption for 
craftwood states that timber cannot be cleared for use for commercial purposes, only for the purpose of domestic 
furniture making.  The answer I was given was that the new clearing provisions in section 23D of the Wildlife 
Conservation Act 1950 were required to ensure that the use of native vegetation was sustainable.  How can it be 
sustainable?  I hope that I will get a reasonable explanation.  I have an explanation, and that will be raised at a 
later stage.   
A section of the Environmental Protection Amendment Act states that people can no longer remove any dead or 
live vegetation, which of course extends to private property.  “Native vegetation” is defined in the EPA Act as -  

. . . indigenous aquatic or terrestrial vegetation, and includes dead vegetation unless that dead vegetation 
is of a class declared by regulation to be excluded from this definition . . .  

I will jump in quickly and say that I can see nothing in the regulations on dead vegetation and classes.  I would 
like the minister to note that that is missing.  A timber feller, craftwood person or anyone who wants trees felled 
or dead logs collected for downstream processing must get a commercial or nurseryman’s licence so that that 
person does not break the law.  That comes under section 23D of the Wildlife Conservation Act.  What about the 
owner of the private property?  That person believes, and rightly so, that he can sell the timber from his property 
to anyone in the industry who wants it, and that this would be a private contract between the owner of the 
timbered land and the tree feller who wanted to use the timber for commercial purposes.  A couple of contractors 
came to speak with me last Sunday.  It is unusual for people to come to a member’s house on a Sunday, but these 
people were very concerned because they have never been told that they will need a licence.  Their concern was 
raised by all the recent publicity about Steve Ziverts, who had the misfortune of being prosecuted and fined to 
the tune of $56 000 for selling logs he collected from private property because he did not hold a licence.  He was 
made an example of and now these people are pretty scared.  Many people working with timber are now 
frightened because they do not know whether they need this section 23D licence to be exempted.  When I asked 
the question the other day, I was told that some 400 licences had been issued, but I believe that in some country 
areas only one or two have been issued.  We need to get the message out to country areas.  I suggest that an 
education campaign for the workers in those areas would be a great help.   

There is much confusion between the Conservation and Land Management Act and the EPA Act.  The 
Environmental Protection Amendment Bill 2002 has now been signed off by the Governor, yet the draft 
regulations are still being worked on.  Farmers do not have any idea of what is in the Act.  I am sure that when 
they get an idea of what is involved, they will jump up and down.  The EPA Act leaves farmers at grave risk of 
being prosecuted, and some contraventions of the Act carry a maximum fine of $500 000 plus $25 000 a day, or 
$250 000, three years jail and still some thousands of dollars in fines every day.  There is a range of fines up to 
$25 000.  They are severe and steep.  When I talk about this Act I am not talking about land clearing per se, 
because the time for clearing hectares of land has gone.  I am talking about the odd log or tree.  We should get 
that straight from the start.   

Hon Kim Chance:  You are talking about renewable forestry operations on private land.   

Hon ROBYN McSWEENEY:  Yes, I am talking about a lot of things.  I will get to that. 

Hon Kim Chance:  But in this context, that is the area.   

Hon ROBYN McSWEENEY:  Yes.  I hesitate to say this, but as the EPA Act will be retrospective, I fully expect 
farmers to be charged with illegal land clearing.  The Government will get into a lot of hot water over the 
definition of “clearing” if further exemptions are not provided to farmers.  Under this legislation “clearing” 
means -  

(a) the killing or destruction of; 

(b) the removal of; 
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(c) the severing or ringbarking of trunks or stems of; or  

(d) the doing of any other substantial damage to, 

some or all of the native vegetation in an area, and includes the draining or flooding of land, the burning 
of vegetation, the grazing of stock, or any other act or activity, that causes - 

(e) the killing or destruction of; 

(f) the severing of trunks or stems of; or 

(g) any other substantial damage to, 

some or all of the native vegetation in an area; 

When we get down to it, grazing by stock can cause ringbarking.  Will farmers be told which paddocks on their 
farms they will be able to use?  We all know that stock can do substantial damage to native vegetation.  I cannot 
see any exemption for grazing stock, and nor should I, because this provision should not be in the legislation.  
Will it get down to farmers being allowed to graze their stock only in bare paddocks?  Will someone have to tell 
farmers in which paddocks they can put their stock?  This is ridiculous.  It needs to be picked up.   

I will come back to the issue of the draining and flooding of land and water rights.   

I did not get an answer to a question I asked when the Bill was passing through this House, so I will raise the 
issue again, because it really concerns me.  Come April or May, farmers will go around collecting dead logs and 
putting them in heaps.  Hundreds of these heaps of dead logs lie ready to be burnt in paddocks between Kojonup 
and Albany.  If farmers set light to those logs and burn them, they will be breaking the law.  The regulations do 
not exempt that normal farming practice, but they are burning their paddocks so they are carrying out legal land 
clearing.  There is a window of opportunity here.  Perhaps the point I am making will be taken on board and a 
provision put into the regulations.  Who will win if it is illegal and no longer normal farm practice?  Will it be 
the Government, the farmer or no-one?  The Government is creating an environment in which farmers will have 
no choice but to break the law if the regulations are not tightened up.  I could use many other examples.   

I find it odd that the Act can be made to apply retrospectively some 15 months ago.  It went through the 
Parliament only three weeks ago and was assented to only three days ago.  These draft regulations will be sent 
only to peak bodies.  They may represent the farming community, but it would have been much wiser had the 
regulations been advertised so that farmers could write in response.  Some of the draft regulations are not 
particularly well written.  I will deal with that matter later. 

I wonder how many people have been prosecuted since June 2002.  If anybody has been prosecuted, was the 
prosecution brought under the Soil and Land Conservation Act, under which fines range from only $2 000 to 
$6 000, or was the prosecution brought under the Environmental Protection Act, under which the penalties are 
extreme? 

Hon Kim Chance:  Are you asking how many prosecutions have been brought since - 

Hon ROBYN McSWEENEY:  Since June 2002, some 15 months ago.  I thought there had been 12 prosecutions, 
but the last time we spoke, the minister said that the prosecutions had been brought under the Soil and Land 
Conservation Act.  There is a huge difference in the penalties.   

Hon Jim Scott:  The Environmental Protection Act had not come into force. 

Hon ROBYN McSWEENEY:  I have said that it was made to apply retrospectively some 15 months ago.  I want 
to know what penalties, if there are any, have been imposed. 

Hon Kim Chance:  The reason I seek specific questions is that an adviser outside is listening to the debate and 
should be able to answer them. 

Hon ROBYN McSWEENEY:  I thank the minister.  As I have said, these regulations present a window of 
opportunity to make it much easier for the farmer.  Nobody agrees that anybody should be able to wilfully 
pollute land.  In that sense it is good that the Bill picked up the farming community.  However, it will have far-
ranging consequences that the minister and I cannot see at the moment.  I am relying on horse sense, because I 
have been in farming.   

I return to the point of farmers being in grave danger as a result of taking dead or live native vegetation off their 
properties for commercial or other use.  What I thought would happen - I have now had it confirmed - is that 
farmers would have to apply to the Environmental Protection Authority if they wanted a timber feller to come 
onto their property and fell timber so that they could then sell that timber for commercial use.  I say that because 
I can see no exemption for the farmer under the draft regulations.   
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My office phoned CALM yesterday, because I knew that there was an anomaly.  The timber feller will get his 
section 23B licence so he is okay, but the farmer under the legislation as it now stands is at grave risk of being 
fined a large amount.  I thank Hon Judy Edwards’ office for answering so promptly.  The answer reads -  

COMMERCIAL PRODUCER’S LICENCE - MAJOR FOREST PRODUCTS  
I refer to your recent enquiry regarding the need for a licence to sell protected flora taken from private 
property, including flora taken as major forest products (log timber) and firewood. 

People will be picked up under the regulations covering firewood.  It continues -  

A Commercial Producer’s Licence is a requirement under section 23(D) of the Wildlife Conversation 
Act 1950 to sell protected flora, including native wood products, taken from private property.  Such a 
licence costs $25 per year, and may be taken out by the property owner or occupier, or by a person who 
is authorized to take protective flora on private land by an owner or occupier of the private land.  More 
than one property can be included on a single application, provided the necessary approvals for each 
property are also provided. 

The minister can attach conditions.  It continues -  

In the case of a timber harvesting operation, the conservation of flora needs to be demonstrated through 
a management or harvest plan for the location from which the timber is to be removed. 

I do not know whether I am understanding this correctly.  Perhaps the minister can tell me.  It continues -  

For your information, amendments to the Environmental Protection Act currently before Parliament, 
include specific provisions for the regulation of clearing of native vegetation.  These provisions will 
apply to activities such as timber harvesting on private property, which will require a clearing permit. 

I presume the farmer must have the clearing permit.  

Hon Kim Chance:  Yes. 

Hon ROBYN McSWEENEY:  Farmers will jump when they read that, because they do not know at the moment.  
When I come to deal with the draft regulations, I will deal with how unfair that is.  It continues -  

It is envisaged that an application for such a clearing permit will be assessed on the basis of a 
management plan being produced . . .  

Does it mean that a farmer must produce a management plan if he wants a timber feller with a commercial 
harvesting licence to come onto his property? 

Hon Kim Chance:  Yes, unless some other arrangement is being made.  For example, as I understand it, the 
executive director can issue a blanket exemption for certain purposes, if he so chooses, which would mean that 
the farmer would not have to produce a management plan.  Perhaps rather than interjecting, I will answer this in 
full when I reply. 

Hon ROBYN McSWEENEY:  The problem is that the poor old farmer does not know that he will need an 
extensive management plan.  This applies even to the six cubic metres of firewood.  He will hit the roof.  I 
cannot blame him.  The minister must wear this, because he and his Government have done this; we have not. 

Hon Kim Chance:  The six cubic metres could be a matter covered by a blanket exemption and, therefore, would 
not require a management plan. 

Hon ROBYN McSWEENEY:  One would hope so.  If a farmer wanted to be neighbourly, and said to a 
neighbour that he could cut up some trees and take them away, the farmer would be at grave risk.   

Hon Kim Chance:  Or if he wanted to commercially harvest the firewood; after all, it is the farmer’s wood and he 
should be able to commercially harvest it. 
Hon ROBYN McSWEENEY:  CALM has always said that it does not want to know about that and that it is 
between the feller and the farmer as it is a private contract.  I believe that the bureaucrats have twigged in the 
past three weeks that something is terribly wrong so they have been a bit cautious.  One cannot blame 
bureaucrats for being a bit cautious.  I have read the Bill, so I can envisage the consequences, but the bureaucrats 
do not yet have much information and the farmer has not had any information. 

The letter continues -  

The amendments to the Environmental Protection Act are anticipated to be in operation later in 2003.  
At this time you will be required to develop a detailed management plan . . .  

I presume that the management plan that the poor old farmer must provide must indicate the type of timber to be 
harvested - the species, size and class.  The letter continues - 
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This plan should include advice on the following . . .  
•  detail the overall area (hectares) of vegetation on the property, that includes the area to be 

harvested; 
•  detail the area (hectares) of individual harvest locations (the actual sites from within which 

harvesting will occur); 

•  detail the quantity of the species to be harvested that occur in separate harvest locations, separated 
into below harvest size, harvest size and above harvest size); 

•  detail the quantity of the species to be harvested in each separate harvest location;  

•  detail the method of selecting trees for harvest (eg. single tree selection, leaving every second 
suitable tree etc); 

•  detail the harvest method (method of cutting, trimming and removal from site);  
•  detail roading or track construction; and 
•  detail mechanisms to minimize impact on native vegetation.   

I can understand a tree feller having to do all that - that is his business - but I cannot imagine the poor old farmer 
having the time or the interest to do it, especially when it will not be a big operation.  It is a nonsense for farming 
people to have to do this, when it should be a private contract between the farmer and the Department of 
Conservation and Land Management.  There should be a licence from the feller, who should put in a detailed 
plan and that should be it.  It should not come down to the farmer having to do this. 

Farmers will also jump up and down about fees relating to application for clearing permits.  The application fee 
for a clearing permit for an area of less than one hectare is $50.  If I want to build a sandpit out the back, and 
remove the native vegetation from a four-metre square - that is less than one hectare - do I have to tell the EPA 
what I am doing and ask permission for it?  Even though I own my own property I must still tell the EPA what I 
intend to do, and get permission for it.  Even if I get permission, I must provide details of what I intend to do.  
That includes dams and anything else I want to do on my property that involves taking something off that 
property or digging into that property.  I am very passionate about private property rights, and I find this 
offensive.  I can guarantee that every single farmer in Western Australia will find this offensive, and say that the 
Gallop Government is money-grabbing to pay for eight environmental police watchdogs.  It will pay for them by 
hitting the farmers.  The application fee for clearing an area of between 10 and 100 hectares is $100.  I can see 
some value in somebody knowing what a farmer is up to when he wants to clear 10 hectares or more but the $50 
fee for a smaller area has me stumped.  It needs to be looked at.  We cannot have big brother watching properties 
like that.  To clear an area of less than 10 hectares, a landowner must pay $50 to be told whether he can do that 
to his own property.  That is so wrong, and I hope that somebody out there listening will take this window of 
opportunity and say that it is bad for the Gallop Government.  

Hon Kim Chance:  Is that $50 for a commercial producer’s licence?   

Hon ROBYN McSWEENEY:  No, that is the fee for area permits or purpose permits as defined by section 51A 
of the Environmental Protection Act.  Somebody will be watching what the farmer is doing.  It does not matter 
whether it is an area or a purpose permit, it is still necessary if the farmer wants to clear, as far as I can see.  
From memory, the application for a purpose permit applies to local government, so that will cost local 
government $200.  Local government is jumping up and down about that as well.  If an applicant wishes to 
amend an application, it will cost $50, $100, $200 or a further $200, so the farmer had better get it right the first 
time to avoid being hit twice.   

I find it rather disgusting that a person owns his own land and has somebody looking at him so closely.  It is my 
private property that I paid for and now I must put up with a government bureaucrat telling me what I can and 
cannot do.  Probably the Labor Government, working to appease the Greens (WA), is responsible for the little 
innuendos in the Environmental Protection Act.  It is a sick joke.  I have been around farmers for most of my 
life, so I can tell the Government that it will have no credibility whatsoever if it does not start changing a few 
things now.  It does not have much credibility now, according to the people I talk to at the Western Australian 
Farmers Federation and the Pastoralist and Graziers Association.  I have the Act in front of me and they do not, 
so I am ahead of them at the moment.  I cannot tell them exactly what they can do, but I can show them what is 
in the Act. 

Hon Tom Stephens handled the Bill for the Government when it went through.  I know the Minister for 
Agriculture will say that that was because it was an environment Bill.  However, it is an agricultural Bill in 
certain sections.  It would have been nice if the Minister for Agriculture could have worked in tandem with Hon 
Tom Stephens and dealt with the agricultural part of the Bill.  Sometimes I have asked questions in this House 
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and the minister has said that it was nothing to do with him.  Technically he is correct, but in hindsight it would 
have been really nice to have the Minister for Agriculture sitting there so that I could have got a bit more 
information, simply because that is the minister’s area, and he knows it.  

Hon Kim Chance:  I agree that there are often crossovers between portfolio areas.  It seems to me that in the 
system of government we should do more to resolve those crossovers.  There is also a crossover in the area of 
exploitation and conservation of fisheries.  

The DEPUTY PRESIDENT (Hon Jon Ford): Order, members!  This debate is degenerating into a two-way 
exchange between the honourable member and the minister.  

Hon ROBYN McSWEENEY:  I have been very worried about the Act, and I have been talking to people out 
there.  The Minister for Agriculture must be thanking his lucky stars that these draft regulations are now being 
put out for comment, even though the Government has not done it properly, because he will be lynched if they 
are not changed.  In a way he deserves to be lynched, because the regulations are draconian.  When the 
regulations are finally declared, the minister must have an education campaign for the farmers.  He owes it to 
them under the provisions of the Environmental Protection Act to tell them what they can and cannot do.  I hope 
that would be sooner rather than later.   

How ridiculous does that sound?  A farmer has been farming for years and is now too scared to get into the 
tractor and clear a fence line because he does not know how wide his fence line should be.  The minister might 
think that sounds a bit odd and rather ridiculous, but I have had farmers ring me and ask how wide their firebreak 
can be, or whether they can still clear a fence line that is right up against a road verge.  It is on the farmer’s 
property but is on the roadside.  How much can the farmer clear on the other side?  I do not have those answers.  
I can say that the draft regulations make it 2.5 metres, and a firebreak can be five metres.  Despite that, someone 
in real estate will say to me that the SP11 or the town planning schemes allow for clearance of three metres.  
Obviously, a person can clear five metres if he wants to.  People get confused and the confusion will be the 
Government’s problem.  I am glad it is not mine; I would not have been so silly in the first place.  How do I 
know all this?  Because I know what is in the draft regulations.  I cannot say with any certainty that many 
farmers know what is in the draft regulations.  As I said, we have the opportunity to change wrongs and right 
them. 

I will address some of the draft regulations to point out that farmers need many more exemptions.  The 
Pastoralists and Graziers Association laughed at the definition of “building”.  It was defined as - 

“building” means a roofed building or structure that is permanently fixed to land so that it cannot be 
moved without dismantling or destroying it but includes a transportable building if the building is 
connected to a sewerage system or a septic tank and then is not moved after it is first connected to that 
sewerage system or septic tank. 

I think they laughed because they bring in dongas for shearers and envisaged having a septic tank hanging off the 
end while they backed up the truck!  They still have a sense of humour but it is not very good.   
Hon Derrick Tomlinson interjected. 
Hon ROBYN McSWEENEY:  They laugh at these exemptions but it is very sarcastic humour.  The exemption 
for clearing around a dwelling defines a dwelling as - 

“dwelling” means a building or part of a building used as a self-contained residence. 

A fence is defined as - 

The term ‘fence’ needs to be limited to structures that are permanently fixed to the land and are for the 
purpose of controlling access to the land by people or animals or denoting a boundary. 

That could be said to be very clear.   

I am glad there is a definition for fire control purposes.  It states - 

The term ‘fire control purposes’ needs to include purposes associated with preventing or controlling the 
spread of existing fires and future fires. 

There is a real worry under the Environmental Protection Act because a lot of people do not realise they can 
clear up to 20 metres from a dwelling.  The Greens (WA) have scared a lot of people into submission by telling 
them they cannot cut down trees. 

The definition of riparian is - 

The term “riparian vegetation” means the distinctive vegetation associated with a wetland or 
watercourse and which is influenced by the passage and storage of water. 
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I will suggest later that the definition be expanded and I will provide reasons. 

An exemption for clearing to erect a building is permissible.  Clearing will be allowed for the purpose of clearing 
a site for the erection of a building provided the erection is lawful and the building is no larger than 2 000 square 
metres in its base area.  The provision does not apply to riparian vegetation.  There is also an exemption for 
clearing around a dwelling.  A person can clear within 20 metres of a dwelling, including a dwelling in the 
course of construction if the foundations, concrete slab or other footings have been completed.  The regulations 
need to specify that clearing can be done only on the land on which a dwelling is situated.  South Australia has 
expressed problems with the equivalent provision in its regulations because people have used the 20-metre rule 
to clear land that is within 20 metres of a dwelling but is on a neighbouring property.  Fire, falling limbs and tree 
roots do not respect boundaries.  There is also an exemption to allow clearing to reduce risk to people.  Thank 
God that is there because it might be a bit of an out for some people who may want to get rid of their trees - a 
tree here or a tree there.  I should not really say that; that is being naughty.  These regulations make farmers 
break the law. 

Hon Kim Chance interjected. 

Hon ROBYN McSWEENEY:  The clearing is allowed only for the purpose of preventing or reducing risk of 
injury to people.  Plants comprising native vegetation must exceed two metres in height before they can be 
cleared.  It is allowed if there is no other reasonable or practical way to reduce the risk other than by clearing.  
Clearing is confined to removing the limb or other part of the plant causing the risk.  It extends only to 
destroying the plant if that is reasonably necessary to prevent or reduce the risk.  I find it all rather funny; the 
provision should be removed.  If something is going to injure someone, removing one or two limbs is no good if 
a tree is going to fall on a house.  People need the ability to take out the entire tree. 

There is an exemption for clearance in accordance with a code of practice.  It is allowed when issued under 
section 122A.  That is fair enough.  Another exemption exists for firewood.  It really gets up my nose.  People 
should be allowed to collect and store as much firewood on private property as they want.  It is only going to be 
used for firewood anyway.  Clearing is allowed for the purpose of providing firewood solely for the use of the 
owner of the land on which the vegetation was growing or situated for the purpose of domestic heating or 
cooking.  That is allowed for only two years after the initial clearance.  Clearing must not kill vegetation or 
prevent regeneration.  The firewood must not be obtained from clearing undertaken for other purposes.  If a 
person has dead native vegetation, he is meant to use that for firewood first.  However, a person is not allowed to 
remove that because a small animal might be living in it.  This is where it all gets a bit murky in the regulations 
and the Act.  The quantity of timber provided by the clearing, when aggregated with any quantity of timber 
previously provided by clearing and not used, is not to exceed six cubic metres in volume.  That does not apply 
to riparian vegetation.  The regulations have a few curly bits; however, I object to all of them.  If we must have 
these regulations, they should be smoothed out. 

Fence posts also receive an exemption.  Clearing is allowed for the purpose of providing fence posts reasonably 
required for the erection and maintenance on land on which vegetation is growing or situated or on other land 
owned by the owner of the land.  In the case of living vegetation, the clearing must not kill the vegetation or 
prevent regeneration.  Fence posts must not be obtained from clearing undertaken for other purposes.  How will 
farmers clear anyway?  People have to clear for fence posts.  However, farmers in the House might tell me 
differently.  The quantity of timber provided by the clearing when aggregated with the quantity of timber already 
cleared but not used - if any - must not exceed six cubic metres in volume.  I find that extraordinary. 
Hon Kim Chance:  It is extraordinary that that is not defined as being by day, week, month or by load. 
Hon ROBYN McSWEENEY:  I find a lot of these things extraordinary and I am very pleased that the minister is 
here.  When his advisers went to the PGA meeting the other day, they were nearly eaten alive!  More credit to 
the advisers.  No-one was rude to them but the members were boisterous in pointing these things out. 

Hon Kim Chance:  The PGA is nicer to my advisers; it always cooks them before it eats them! 
Hon ROBYN McSWEENEY:  I will not go into that. 

There is also an exemption for cultural purposes.  Clearing is allowed by Aboriginal people for personal, 
domestic, cultural or spiritual practices or activity not for commercial purposes.  If Aboriginal people want to cut 
down trees for their own personal use, they can.  The draft regulations of the Environmental Protection 
Amendment Act state - 

Exemption for fence line   

Clearing to be allowed to provide a strip of cleared land not more than 2.5 metres in width on each side 
of the line of a perimeter fence, provided: 

•  The clearing is required to give reasonable access to the fence;  
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•  the provision does not apply to vegetation on a road reserve.   

That may or may not cause some confusion.  At the moment I think it is causing some confusion.   

Exemption for vehicle track   

•  Clearing to be allowed for the purpose of establishing or maintaining an existing track for the 
passage of vehicles, provided:  

•  The track is not more than five metres in width;  

•  the provision does not apply to vegetation on a road reserve or to riparian vegetation.   

Some big headers and harvesters are more than five metres across.  I went to a field day and saw them.  They are 
huge.   
Hon Kim Chance:  It is common for them to be eight to 8.5 metres.   
Hon ROBYN McSWEENEY:  The five-metre rule might need to be looked at.   

Hon Kim Chance:  It is common for them to be 10 metres wide.  
Hon ROBYN McSWEENEY:  Out in the paddock if the headers need a clear run because of a fire, they could 
not get through a vehicle track because legally farmers are not allowed to clear more than five metres for a 
vehicle track.  That needs to be looked at.  Most farmers do not want to clear land unnecessarily; they want only 
what they are legally entitled to.  Farmers do not want to break the law but they do not need chains hanging 
around their necks either.  The regulations also state -  

Exemption for walking track   

Clearing to be allowed where:  

•  it is for the purpose of establishing or maintaining an existing walking track;  

•  the track is not more than one metre in width;  

•  the track is used, or is genuinely expected to be used, by pedestrians.   
That is fair enough.  The regulations continue -  

Exemption for fire access track   

Clearing to be allowed where:  

•  the clearing is for a fire access track for fire-control purposes;   
That is very sensible.  It continues - 

•  the fire access track alone or when added to width of adjacent land that is cleared sufficiently for 
fire-control purposes, is not more than five metres in width;   

That is not a commonsense provision for the reasons I have just outlined.  It further states - 

•  there is 100 metres of vegetation between the fire access track and any other fire access track, 
whether on that land or on other land.   

I do not quite understand that.   

Exemption for re-growth maintenance   
This is causing a lot of bother.  I presume it is a Greens (WA) amendment.  It is a government amendment, but it 
is very green.  It continues - 

Clearing to be allowed where:  

•  the land on which the vegetation is situated was used for cultivation, pasture or forestry within 
three years immediately before the proposed clearing occurs;   

Three years is not a long time for farmers who plant rotational crops or farmers who are establishing their farms.  
If it were me and I had already cleared my paddocks, I would be out on the farm tonight and getting rid of the 
regrowth on the paddocks because I would want to use my land for commercial purposes to make a living.  
When is regrowth regrowth?  I have this debate with the greenies in the forest all the time.  They say something 
cannot be touched because it has been there for so many years.  This is a green value, not mine.  I certainly hope 
it is not the Government’s value.  I hope there is some room to move with the three-year regrowth provision.  
There should be more leeway.  It is not fair on the farming community to do that.  It also states -  
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•  the clearing is necessary to maintain the land so that it can continue to be used for cultivation, 
pasture or forestry to the extent to which it had been used for that purpose within the immediately 
preceding three years;  

•  vegetation to be cleared consists only of plants or parts of plants that have grown or re-grown in the 
immediately preceding three years.   

That needs to be changed.  The proposed regulations continue - 

Exemption for craftwood   

I have expressed my concern about the craft wood industry.  Many craft wood industries depend on timber from 
private land.  The regulations also state -  

Clearing to be allowed where:  

•  it is solely for the purpose of providing timber for personal use by the owner or occupier of land on 
which the vegetation was growing or situated for the purpose of domestic furniture making or 
ornamentation;   

•  timber cannot be cleared for use for commercial purposes;   

Many environmentally conscious people use only dead native vegetation.  They do not use live trees.  They ask 
farmers for dead wood.  As I have said, probably ad nauseam, the farmer is at risk if he does not know that he 
must pay $25 for a management plan.  The regulations continue -  

•  the quantity of timber provided by the clearing when aggregated with the quantity of timber (if any) 
previously provided by clearing under this paragraph and not yet used for those purposes does not 
exceed six (6) cubic metres; and . . .  

Once again, craft wood men and women can get six cubic metres of wood.  That is quite a lot of wood.  I 
presume that is at any one time.  That rider would need to be in the legislation.  I kept asking whether six cubic 
metres could be taken in a year or what.  It must be specified to be fair.  It also must be noted that the craftsmen 
can get wood from other properties.  Some people might read this and think they can get it from only their own 
property.  They will wonder how they can get it if for some reason they cannot get it from their own property.  
The Government must engage in an education campaign.  It would help if this Bill were worded properly.   

There is a provision in the regulations to exempt the Huntly mine site.  I will not go into that in detail yet.  The 
regulations continue -  

Exemption for interfering with a watercourse or wetland under the Rights in Water and Irrigation Act 
1914  

Clearing to be allowed where the clearing is the unavoidable result of carrying out works pursuant to a 
permit issued under section 11, 17 or 21A . . .    

I looked up those sections.  Loosely, the Government is okay with those.  However, it might pay the minister’s 
advisers to look at it because I will talk about the water rights when I have been through these exemptions.  The 
proposed regulations continue -  

Exemption for scattered paddock trees   

Removal of trees of low ecological significance to be allowed where in accordance with an approved 
Code (title to be provided when regs are drafted).   

I need someone to explain that to me because the codes are not in the Bill.  I have a book with the codes in them 
and I presume that they will be linked to those.   

Hon Kim Chance:  They are separate but are linked.   

Hon ROBYN McSWEENEY:  Does the Government have to draw up those codes?   

Hon Kim Chance:  Yes.   

Hon ROBYN McSWEENEY:  It is loose if the draft regulations are out but the Government has not drawn up 
the codes.   

Hon Kim Chance:  The codes are to ease the way for an industry sector rather than its having to work directly 
through each of the regulations.  A code provides a more workable process.   

Hon ROBYN McSWEENEY:  That will be easier for them in fact.   

Hon Kim Chance:  Yes.  Rather like a code that applies to harvesting under the tree plantation agreement Act.   
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Hon ROBYN McSWEENEY:  That will give farmers some basis to work with and will be better than what it is 
currently.   

Hon Bill Stretch:  It was recorded in Hansard that the minister gave the House an assurance that the code would 
be tabled along with the regulations before the Bill was presented.   

Hon Kim Chance:  I do not think I did.   

Hon Bill Stretch:  The minister in another place did.   

Hon Kim Chance:  The real minister; not the pretend minister.   

Hon ROBYN McSWEENEY:  There is exemption for mineral and petroleum activity and there will be codes 
when the regulations are drafted.  The regulations refer to exemptions for roadside maintenance and a 
transitional exemption for roadside clearing.  I presume it is a bit like the transitional regulations that I have.  
The regulations continue -  

Exemption for small residential lots   

Clearing to be allowed on residential lots of R5 density or less under Residential Codes in Town 
Planning Schemes except where the ecological community has less than 10% remaining of the pre-
European vegetation.   

I think that could be spelt out a little more clearly, especially if the amended Environmental Protection Act 
applies to all of Western Australia.  There are also exemptions for clearing licences under the Country Areas 
Water Supply Act, approvals under the Swan River Trust Act or the Swan River Trust Regulations, and notices 
of intent issued under the Soil and Land Conservation Act.  Those exemptions are contained in the 
Environmental Protection Act.  I will come to schedule 6 of the Act a little later.  However, I do not think they 
go far enough, and they are not worded very well.  They need to be put in simple language just like the codes of 
practices.  Those exemptions go together with schedule 6, which contains exemptions from the provisions of the 
Act.  I will not go through all of them but under clause 2 there are exemptions for clearing done - 

(c) in accordance with - 

(i) a prescribed standard; 

(ii) a works approval; 

(iii) a licence; 

(iv) a requirement contained in a closure notice, an environmental protection notice or a 
prevention notice; 

(v) an approved policy; 

(vi) a declaration under section 6; 

(vii) an exemption under section 75; or 

(viii) a licence, permit, approval or exemption granted, issued or given under the 
regulations; 

or 

(d) in the exercise of any power conferred under this  
I suggest to the Government that along with the draft regulations, the regulations of schedule 6 be sent out to 
farmers.  As I said, this Bill was passed and the Pastoralists and Graziers Association has asked for it in its 
amended form.  Obviously, it cannot get hold of it because it has not been printed yet by the state printers - that 
is normal procedure.  However, because it was made retrospective, the PGA is scared that it does not know the 
legislation in its amended form and it does not have the certainty that farmers can carry out their normal 
practices, which is a very real issue for them.   
When the Bill was passed, I mentioned that the Rights in Water and Irrigation Act was changed.  I do not know 
the consequences of that but I hear alarm bells ringing because we need to have a regulation here.  It would be 
prudent to have the example I found in the American legislation included in these exemptions.  I had real 
concerns about the Government amending the Rights in Water and Irrigation Act to change the meaning of 
“wetland” and to bring in the term “watercourse”.  Wetland meant a natural collection of water, whether 
permanent or temporary, on the surface of any land and included any lake, lagoon, swamp or marsh or a natural 
collection of water that had been artificially altered.  However, under this new legislation, it means an area of 
seasonally, intermittently or permanently waterlogged or inundated land, whether natural or otherwise, and 
includes a lake, swamp, marsh, spring, damp land - it used to mean impoundment but the Government has 
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removed that term in this legislation and I was pleased that it did - tidal flat or estuary.  Farmers used to say to 
me a few years back, “Have you got that Bill in the House yet that doesn’t allow you to drain a puddle?” I used 
to say to them, “Don’t be ridiculous.  Of course you can drain a puddle.  You can do what you want on your own 
land.”  However, the provisions under this legislation mean it could come down to a puddle.  If a wetland is 
intermittently or permanently waterlogged, that is fine, but I have concerns about whether it is natural or 
otherwise.  If a farmer cannot drain his puddle, why are developers allowed to put sand over wetlands and build 
on them?  This is happening all over the place and therein lies the anomaly because a farmer is not able to drain 
his property.  I do not know how far it will go if that is linked with the Rights in Water and Irrigation Act.  I am 
really worried.  I am not a lawyer but I can smell a rat here.  I do not know whether this is intentional or 
otherwise.  I saw the Premier on TV last night speaking about irrigation.  I wonder whether that has anything to 
do with this.   

However, a “watercourse” means any river, creek, stream or brook in which water flows or any collection of 
water including a reservoir.  The word “impoundment” was removed from the definition of wetland but we still 
have the word “reservoir” in the definition of watercourse, which could mean a farm dam, which should be 
exempt.  That is why I will get to the American regulations in a minute.  The definition continues to say any 
collection of water including a reservoir into, through or out of which anything coming within the river, creek etc 
flows and any place where water flows that is prescribed by local by-laws to be a watercourse.  It further says 
that a watercourse includes the beds and banks of any thing referred to in the above and, for the purpose of 
definition, a flow or collection of water comes within that definition even though it is only intermittent or 
occasional.  I have a problem with that.  The definition continues to say that a river, creek, stream or brook 
includes a conduit that wholly or partially diverts it from its natural course and forms part of the river, creek, 
stream or brook and that it is immaterial that a river, creek, stream or brook or a natural collection of water may 
have been artificially improved or altered.   

Hon Kim Chance:  That can then be taken to include a drain or a contour bank.   

Hon ROBYN McSWEENEY:  That will have to be taken into account.  I am not too good with the subject of 
irrigation but I know there are irrigation drains and channels and all sorts of connotations - in Hon Norman 
Moore’s area they irrigate.  I do not come from a farming background that irrigates.  We have marron dams at 
the moment.  As I said to the minister before, this provision could apply to my marron farms.  It is a worry.  
When the Bill was going through Parliament, I could not find anything about water impoundment in Australia 
but I did find something from America.  The following should be put into the regulations; however, it will need 
to be more detailed than this.  The article I found states -  

The purpose and intent of the Water Impoundment zone is to provide sites for multi-purpose water 
impoundments - 

They call reservoirs an impoundment whereas in the legislation the minister had “reservoir” and 
“impoundment”.  We got the word “impoundment” removed from one definition but the word “reservoir” is still 
there.  I think their “impoundment” is our “reservoir”, if that makes sense.  The article continues - 

to meet the municipal, industrial, recreational, power, instream and irrigation needs of the County.  The 
zone is intended to prevent conflicting uses while allowing associated uses normally conducted in 
conjunction with water impoundments. 

This is not contained in our legislation - 

The zone is only to be applied to areas which will have water impoundments in excess of 1000 acre 
feet. 

Obviously we do not have them - 

This zone is intended to protect selected water impoundment sites from irreversible loss. 

It further states - 

In the WI zone, the following uses and activities are permitted subject to the general provisions and 
exceptions . . .  

1. Farm uses (not including residential uses). 

2. Propagation or harvesting of a forest product.   

The legislation contains all those exemptions but it does not say that a farm is exempt.  Sometimes drains and 
irrigation channels need to be exempt.  Therefore, they might be caught under the amended Environmental 
Protection Act, which says that a person cannot flood or drain.  I said that earlier -  

Hon Jim Scott:  Exempt from changing the course or changing the vegetation?   
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Hon ROBYN McSWEENEY:  In the article I just read?   

Hon Jim Scott:  Yes.   

Hon ROBYN McSWEENEY:  Would the member like a copy so he can read it later? 

Hon Jim Scott:  Yes.   

Hon ROBYN McSWEENEY:  I seek leave to table the article.   

Leave granted.  [See paper No 1580.] 

Hon ROBYN McSWEENEY:  Getting back to irrigation, clearing means the doing of any other substantial 
damage to some or all of the native vegetation in an area and includes the draining or flooding of land.  As with 
burning vegetation, there will be severe consequences if those matters are not included in the regulations.  I am 
mightily pleased to have this window of opportunity to say that and I will keep saying it.  I suggest that the 
minister ask his advisers to look at that matter because many farmers would be relieved to have a regulation. 

I received a letter from Peter and Manya Wren of Karridale, headed “EPA Amendment Bill 2002 - Regulations”, 
which states - 

We are particularly disturbed and concerned by the totally undemocratic way these regulations are 
being forced on landowners without direct consultation.  When a new town planning scheme is 
introduced or amended landowners have the lawful right to comment and object in direct relation to 
how the circumstances of their particular property will be affected and whether or not the property can 
be managed or operated under the provisions of the proposed scheme or changes to the existing scheme.  
So for the Department of Environment to request comment from the PGA as a nongovernment 
organisation on draft regulations that directly affect the use and enjoyment of our freehold property is 
not good enough.  It is not even decent.  Is the property rights committee of the PGA able to even speak 
for and represent all affected PGA members?  Our request is that we be given from the government 
body responsible for introducing the Regulations, along with every other affected landowner in WA the 
proper and due process of the opportunity for direct input by submission and consultation to any matter 
that affects the lawful interests to the use of our private freehold property.  Any other system will not 
work as the right to profits and commodities to the use of natural resources in entitlement, including 
native vegetation, is in many cases enshrined by a Crown grant forever, and can only be affected by 
outright processes of resumption.  The security of entitlement is protected and held by the prevailing 
legislation at the date of entitlement.  As these circumstances and legal history are not understood by 
even the legislators, much less by the shortsighted proponents of the Regulations, you soon have 
situations as in NSW where farmers are taking native vegetation issues into their own hands, drawing 
up their own sustainable management plans based along the knowledge of local landcare and 
blockading government departmental inspectors who try to visit a property. 

We should learn from the experiences from the east from which no doubt these regulations have been 
sourced, as should Alex Marsden and the DEP, that command and control regimes contrived on the 
vagaries of political expediency are by nature open for challenge for legitimacy.  The introduction of 
these proposed Regulations as changes to the EPA Act are counterproductive to workable and 
manageable outcomes and therefore not sustainable; we cannot support them in any way. 

Most farmers would agree with that letter.  Many farmers are very angry.  I asked Hon Norman Moore whether I 
could move this motion and I will use this window of opportunity again to suggest that the draft regulations need 
to be tightened up and more exemptions granted to farmers.  I have been through the amended Environmental 
Protection Act backwards and forwards and I think I have picked up the horse sense issues.  However, there are 
probably technical issues that will lead on from the horse sense issues. 

HON BILL STRETCH (South West) [3.03 pm]:  I strongly support my colleague Hon Robyn McSweeney.  I 
congratulate her on the way she has handled this legislation, which is difficult and lengthy.  For a new member, 
her efforts have been highly commendable. 
In saying I support my colleague, I point out that in my view this legislation has been written the wrong way up.  
It really should have had its regulations and codes written first and promulgated.  If they had been promulgated 
first and the Government and the Greens (WA) had thought about where they wanted it to finish, it is possible 
that the draftsman could have constructed a Bill that would have reflected commonsense and practicability.  My 
deep regret is that the Bill ultimately contained 140 amendments.  It is a dog’s breakfast.  We are now paying the 
price for the very sloppy legislative process that this Government embarked on.  The motives for the legislation 
were emotional and not thought through.  It is a typical knee-jerk reaction that occurs when a political party 
pursues populist policies rather than commonsense.  It seemed a good idea at the time but has been going wrong 
steadily ever since. 
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Hon Robyn McSweeney pointed out many pitfalls in the legislation and I will enlarge on a few others and on 
some of the ridiculous events that have occurred since the retrospective provisions of this Bill were released to 
the public. 
I was recently in the town of Wagin.  As in most country towns, Wagin uses a popular way of raising funds for 
small organisations, such as the Country Womens Association of WA, the Lions Club, the Cancer Foundation of 
WA and a lot of others: it raffles a trailer load of firewood outside the co-op on a Saturday morning.  That is a 
very commendable and very sensible thing to do.  On one occasion, along came a gentleman from the 
Department of Conservation and Land Management who asked the person selling the tickets where the firewood 
came from and whether he had a permit.  The person selling the raffle tickets did not know where it came from 
and said that somebody had left the trailer load there for him to raffle.  When the CALM officer asked him who 
had left it there, a farmer piped up, “It’s my wood.  It’s wood off my farm.  I have cut it, carted it in and donated 
it to the community to raffle for their local funds.”  I do not recall whether the fund was for a hospital.  The 
officer from the department then asked for his permit, but the farmer said he did not have one because the wood 
was from his farm.  The officer said that he should have had a permit.  The farmer said that he had been donating 
wood for the raffle since time immemorial and asked the officer what was the problem.  The officer said that he 
had a piece of paper somewhere that said the farmer must have a permit and that that would be the farmer’s last 
load without one. 

How many times have members of the House who have been to country towns been asked to buy raffle tickets as 
they have been walking down the street?  I guarantee every member would have been asked to do that.  I buy 
raffle tickets, but I tell the people selling them that if I win - which is a highly unlikely piece of good fortune - 
that the firewood should go to a good and deserving cause, because I do not expect them to take it 100 
kilometres to my house.  They usually thank me very much, take my money, I smile, they smile and we are all 
happy.  However, the gentleman from the department was not happy.  He said that Saturday morning raffles for 
trailer loads of wood must stop unless the people involved had a permit for them.  I ask members: how silly has 
this all got? 

Someone asked me the other day about fence lines on farms.  He told me that I was a pollie and ought to know.  
He said that he had to clear a fence line.  The ground has just dried up enough for him to renew the fence along 
the road and if he had done it a fortnight earlier he would have been bogged to the axles.  It was just at the stage 
where he could get all the trees out, do a good clean job and put down the postholes.  He asked me whether he 
could do that.  I said that we had just passed retrospective legislation and I could not answer that question.  He 
said that he had spoken by phone to the shire, which also did not know.  The whole country has ground to a halt 
for him while we bumble around with a piece of badly constructed legislation and try to find out who can do 
what and who gives permission for it.   

I asked my very well informed colleague Hon Robyn McSweeney, knowing that she had been examining the 
legislation in great detail, what that guy could do.  We looked at the Environmental Protection Act that this 
House of Parliament passed and it appeared that he could clear 2.5 metres inside his boundary; in other words, 
there is a clear-cut surveyed fence line along the road, but he cannot touch one stem of anything on the road 
reserve side of the fence line.  A person may put up an electric fence because he has cattle, but it takes only a 
small shrub to short out that fence and make it useless.  Likewise, it takes only a short time before vegetation 
growing on a normal fence makes that fence impractical and unable to perform its operation.  The old law was 
that a person could clear a bit over one metre on the outside of the fence on the road reserve so that the structure 
was properly protected and so that a fire, for argument’s sake, that escaped from the farm land could, with any 
luck, be stopped before it reached the roadside and burned that precious roadside vegetation about which there 
has been a lot of talk and nonsense.  It was sensible because it allowed for a decent clear break and a protected 
structure.  Now we do not know what we have.  It appears that, unless the revised regulations state differently, a 
person can clear only on his side of the fence.  The practical result is that a farmer will think that it is crazy 
putting up an expensive fence and will move it back two or three metres inside his land.   

Hon Murray Criddle:  You are not allowed to do that.   

Hon BILL STRETCH:  Whether a person can or cannot, I know a lot of farmers who do it.   

Hon Murray Criddle:  It is not a fence line if there is no fence line.   

Hon Kim Chance:  The only time that becomes an issue, as far as I am aware, is when a fence is put up between 
neighbours.  It is not necessary for a fence between a person and the Crown to be on the peg.   

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!  Hon Bill Stretch has the floor.   

Hon BILL STRETCH:  I will not buy into that issue.   
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What I am saying is that the Government has effectively made a de facto land grab.  The person who approached 
me wanted to clear about two kilometres of fence line and renew an old fence along the road.  He must virtually 
move the fence inside that area of land.  If the Government has, in effect, made a land grab on what were private 
property rights, should that not also be compensable - or compensatable depending on a person’s university 
education - as the resumption of private land for the protection of crown assets?  This issue presents a case that 
we should look at.  Of course, the sensible thing would be to go back to the old method and let people clear a 
sensible distance between the outside of the fence and the road reserve.  The road reserve and the fence would be 
safer, everyone would be tolerably happy and there would be a chance of protecting those assets in the future.  
So much for firewood and fence lines.   

I turn now to freehold timber rights.  One of the original farms on our establishment had an old title and freehold 
timber rights.  I would like to know what happened to them, but nobody can tell me.  We should establish 
whether those rights still exist or whether they were usurped by later legislation.  It could have happened a long 
time ago because we pushed over the trees that were millable first - it was freehold timber when we cleared the 
farm - sold the logs to the mills and then went around and burned up afterwards.  That was legitimate.  I 
understand that today a person cannot clear land on that scale.  However, has a person’s freehold timber rights 
been usurped by the Crown?  If a person has timber rights and a tree on his land blows over, can he sell that log 
or does it become the property of the creatures so beloved of the conservationists, which means that the log has 
to lie where it fell until it rots?   

We need to have a good look at the other propositions.  My colleague raised the issue of inundated and drained 
lands.  We must bear in mind that somebody estimated that a third of the world’s population and the food that 
they eat grows on temporarily inundated land.  There are many river deltas throughout the Asian subcontinent 
and the world and those lands feed the bulk of the people.  If those places had a Government like ours, people 
would be stopped from doing anything on land that got any water coverage in winter.  They would not be able to 
drain or irrigate that land.  It would be left as it was and, consequently, people would starve.  We do not have the 
same reliance on wetlands in Western Australia, but we are learning more about managing them and making 
them more productive.  This legislation seems to make that something of a crime and a mortal sin.  I thought that 
the growing of food was still an admirable occupation, but I may be wrong.  Perhaps this Government has a new 
regime.   

Hon Simon O’Brien:  The growing of cannabis plants.   

Hon BILL STRETCH:  We could go into enterprising horticulture, but I will not go down that path.   

Hon Bruce Donaldson:  They tell me that they don’t take as much water.   

Hon BILL STRETCH:  No.  I think that is a red herring which you, Mr President, would net and promptly 
dispatch.  I will leave that issue alone.   

In general terms, as Hon Robyn McSweeney stated in her motion, it is terribly important that the Government 
look at this draconian legislation.  In a way “draconian” is a useful word.  Draco was a 700BC statesman.  I 
cannot find anything statesmanlike about this legislation, nor can Hon Robyn McSweeney.  We must take it to 
pieces and have another good look at it.  The regulations must be widely circulated in the community for 
discussion and input before there is another giant mess up and another long debate.  The way the Government is 
headed, this will be an ongoing matter.  We must straighten out the regulations and make them workable and 
useable.  The same may well apply to the code of conduct.  It is not enough to go to the lead bodies in the 
agricultural industry.  It must be widely publicised by the minister and, as my colleague Hon Robyn McSweeney 
said, the Government has a massive education job to do in the public arena.  We do not want propaganda or the 
Gallop spin that we have seen on so many issues.  We want good hard factual information that tells people what 
is proposed and what they can and cannot do.  People can then take an objective look at the issue to determine 
whether they support the legislation or whether they still have problems with it.  That is what should have 
happened in a green or white paper in the earlier legislative history of this issue.  However, we have what we 
have and we must do the best we can.  I believe that this side of the House is being constructive about this issue.  
The Government might say that we are holding it up, but we would rather hold it up than be landed with bad 
legislation.  The worst part of this matter is the uncertainty.  As I said when I spoke on the key legislation, 
uncertainty is the enemy of progress.  People do not know what they can and cannot do.  We owe it to the 
ratepayers - the people who put us in this place and who work to pay our wages - to look at this issue.  They are 
not getting value for money when they are given this type of claptrap.  There must be certainty and 
definitiveness because without those things there is more uncertainty and mental pressure, which people do not 
need.  I strongly support the motion and I urge the Government to take time out for constructive listening to get 
the legislation right.   
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HON BRUCE DONALDSON (Agricultural) [3.19 pm]:  I support the motion moved by Hon Robyn 
McSweeney.  It was said some years ago that, as a society, we probably had more regulations regulating our 
lives and what we did than did those who lived in the communist bloc.  We seem to live in a crazy nation of 
legislators who continue to impose more and more regulations on people.  Governments are about leadership, not 
about managing people’s lives.  What we seem to have found right across this nation is that legislators are now 
managing people’s lives as well.  Not only are they supposedly providing leadership, but also they are becoming 
managers.  I have not yet seen legislation in which a broad-brush approach works.  Such legislation has so many 
factors that anomalies begin to appear.  This amendment Act is an insult to primary producers.  The younger 
farming brigade in this day and age are probably more environmentally conscious and conservation minded than 
in any other decade of farming.   

I will refer to some of the stupidity.  I can remember what would have happened years ago if such draconian 
regulations and legislation had been put in place.  I well remember a crossroad that did not actually line up in the 
Shire of Koorda.  It was in my ward.  There was a gap of about 50 metres.  There had been two very near misses 
at that intersection in a period of about three weeks.  Old wodgil trees were growing right up to the road.   

Hon Kim Chance:  Was that the Kalannie North Road?   

Hon BRUCE DONALDSON:  No, this was on the Mollerin Rock South Road.  Old wodgil trees were growing, 
to the point that one could hardly see when nearing the crossroad.  The shire clerk, as he was called in those 
days, took me out because it was my ward.  The bulldozer was there and he told me to take responsibility for 
what I wanted to do.  I said that I indeed would.  I told them to go as close as they could to line up the proper 
crossroad, which they did.  They ripped out the other side, shifted the old, dead wodgil trees and laid them flat on 
the scarified ground that they had created, and lined up the road.  In came the gravel trucks etc and the road was 
formed and made a lot safer.  A couple of weeks later my neighbour, who was very conservation minded, came 
into the shire office.  I happened to be in there doing some work with the shire clerk.  She stormed to the counter 
and wanted to know who in hell had done all this clearing.  The shire clerk, in his wisdom, said that Councillor 
Donaldson, her neighbour, had done the work.  She began to launch into me.  I will not mention her name.  I 
asked her whether she remembered the two very near misses and mentioned the people’s names.  They had kids 
in the car.  She said that she did.  I asked her to work out whether she would prefer a life to be lost at that 
crossroad or for the old, dead wodgils to be removed, because wodgils do die.  She calmed down and realised 
that a life was more important than a few dead old wodgils.   

Hon Alan Cadby:  CALM down!   

Hon BRUCE DONALDSON:  That is a play on words; it was not meant to be a pun.  About 12 months later I 
went to see all the regrowth.  The ripped ground to which the old wodgils had been taken had new life growing 
from it.  The seeds had propagated and there was a nice, new stand of young wodgil trees.  To me, saving a life 
was more important than a few old wodgil trees.  I thought that I may have made a mistake and that we should 
have gone to the people who used the road and explained why we needed to do what we were doing.  Perhaps 
better communication had been needed. 

Hon Bill Stretch mentioned a load of firewood.  I was at the Kojonup Show on Saturday and, sure enough, there 
was the usual trailer load of nicely sawn old timber that was being raffled by a charitable organisation.   

Hon Robyn McSweeney:  The Anglican church?   

Hon BRUCE DONALDSON:  No, St John Ambulance.  My immediate thought when I walked past it was that I 
should buy some tickets.  I did not know what I was going to do with the wood, other than that I would donate it 
back if I did win it.  I then suddenly thought, “Gee whiz, I wonder if this is an illegal load of wood”.  That was 
my first thought.  If this stupid legislation had not been passed, I would not have given that trailer load of wood a 
second thought.  The timber had obviously been sawn up on somebody’s property.  It was very old wood; it had 
obviously come from a dead tree.  It had been sawn into nice, little mill ends and was being raffled.  Like Hon 
Bill Stretch, I have seen that occur in many places.  Football clubs often raffle timber.  When we ripped up a 
whole lot of paddocks on my farm we got rid of a lot of mallee roots.  We raked up heaps and heaps of them.  
We gave them away to people in Koorda and also told charitable organisations that they could get a truckload to 
sell, which they did.   

Hon Barbara Scott:  Are you suggesting that the Bill should be raffled?   

Hon Robyn McSweeney:  No, burnt! 

The DEPUTY PRESIDENT (Hon Jon Ford):  Order, members!   

Hon BRUCE DONALDSON:  I think the Bill should be scrapped, but that is beside the point.  The other 
interesting point is that I wonder how we will get on when a tree falls over a boundary fence.  It will be very 
interesting.  One of the things a farmer and owner of stock must do under the law is fence his property to keep 
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out other people’s stock, not to keep in his own stock.  However, most farmers realise that it is very important to 
fence to keep in their stock.  Unfortunately, storms and winds develop from time to time.  One of the things we 
were very careful about with any trees near fences was to make sure that the fences were secure, because the last 
thing a farmer wants is for a whole lot of sheep or cattle to be wandering along a road, because that can endanger 
others.  I wonder whether farmers will need to get a permit to get out the chainsaw and remove such a tree.   

Hon Murray Criddle:  And $50.   

Hon BRUCE DONALDSON:  And $50. 

Hon Barry House:  What happens if the tree falls on the road?   

Hon BRUCE DONALDSON:  That is another important issue. 

Hon Barry House:  Most are cleared up by local farmers, not other people.   

Hon BRUCE DONALDSON:  That is right.  This is another very interesting situation. 

Hon Kim Chance:  That is dealt with.  A tree in that situation would be a tree that threatened to cause damage 
and could be removed without a permit.   

Hon Robyn McSweeney:  Only a limb.   

Hon Kim Chance:  If the whole tree was threatening to fall -  

Hon BRUCE DONALDSON:  It might be only a limb that was across the fence. 

Hon Kim Chance:  No, that part of the tree that was causing the threat.  If the part of the tree was the trunk -   

Hon BRUCE DONALDSON:  The trouble is that a person would have to wait for about 36 to 48 hours to make 
sure that he was correct in what he was doing; otherwise, he could be fined.  We will have conservation Nazis 
driving along roads and making sure that no-one breaks the law. 

Hon Kim Chance:  I think you are overreacting a smidgen.   

Hon BRUCE DONALDSON:  No. 

Hon Alan Cadby:  We have seen it in the House.   

Hon Barry House:  The green jackboot brigade. 

Hon Alan Cadby:  That is right; the storm-troopers for the Greens. 

The DEPUTY PRESIDENT:  Order, members!   

Hon BRUCE DONALDSON:  I also wonder about the problem that local government will have with the 
spraying of weeds.  Unless a local government has a management plan and has identified its flora, how will a 
council get on with its usual spraying?  I think all councils have exemptions for the shoulders of roads, but I 
wonder about the balance of the natural vegetation between there and a person’s fence line and any drift of the 
spray.  How nervous will local government be in making sure that its spraying does not affect other flora?  This 
has a very serious implication.  As the Minister for Agriculture would know, we do not encourage some of the 
more damaging weeds that can cause great harm to some of our primary production if they are not controlled.  
This is something that needs to be explained very carefully.   

I hope that there will be exemptions for local government for road building, widening and reconstruction.  I 
understand that under the Act, unless there is an exemption, local authorities must have a full management plan 
and identify all native flora in any area that may be impinged upon by road making or maintenance.  I understand 
that the regulations will provide exemptions to that for local government.  I believe that the Act imposes an 
additional cost on local authorities because staff must be sent out, perhaps the 45 kilometres to Koorda, 
Bencubbin or Mukinbudin.  They might find that the grader has been stopped as a result of one of the green 
Nazis wandering around demanding a management plan and wanting to know if all native vegetation has been 
identified in it.  It is therefore of real concern to local government.  We might be making light of it, but it is a 
serious consideration that needs to be addressed in any regulations. 

One of our great concerns for some time has been that the Department of Conservation and Land Management 
cannot even look after the land it has at present.  I have said this in the House before, but a prime example can be 
found in the heath lands and coastal strip on the west coast.  Intercepting firebreaks are supposed to be built 
through broad chunks of land, but CALM has not been able to keep up to date with that because of its reluctance 
to do anything like it.  The thought is that it might be damaging to the native flora and vegetation to have decent 
firebreaks which can be used to burn back and control fires.  If anybody wanted to see huge fires, all they had to 
do 12 months ago was to look at those fires along the coast.  It was not a pretty sight.  As a result of the fire 
damage, the land looked like a moonscape.  As we all know, the vegetation will regrow.  However, the 
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beekeeper who lost half his hives is not very happy because he was not warned that the fires would probably take 
out the beekeeper reserve in that area.   
I will not continue, because I believe that Hon Robyn McSweeney put her finger on the pulse from day one of 
the Environmental Protection Act.  She has covered all its deficiencies.  She will be very attentive when these 
regulations are gazetted.  I have no doubt that there will be more significant, vigorous debate in this House when 
we examine some of those regulations.   
The minister should talk sternly and severely to his colleague -  
Hon Murray Criddle:  Advisedly. 
Hon BRUCE DONALDSON:  Yes, advisedly.  He should say that we need some commonsense in our approach.  
I am sure that we are all a bit green at heart.  I am sure that our culture and attitudes to conservation have 
improved as the years have passed because we have come to understand.  However, somewhere that wheel needs 
to stop turning because we have become out of balance somewhere along the line.  I do not believe that anybody 
would be jumping up and down about the Environmental Protection Act had the legislation been approached in a 
commonsense and practical way.  It is all very well to have regulations and legislation in place, but if compliance 
is difficult to achieve except on an ad hoc basis, it does not concentrate people’s minds on supporting the thrust 
of the legislation.  I have always found that if we can take people with us when we want to do something, it is 
surprising how much they will support us.  If the old stick is taken out, I believe that it is in all of us to react 
straight away.  I ask the minister to advise his colleague the Minister for the Environment to look very carefully 
at what regulations are promulgated.   
HON KIM CHANCE (Agricultural - Leader of the House) [3.35 pm]:  I thank members of the Opposition, 
particularly Hon Robyn McSweeney, for raising this issue.  I agree with much of what she said.  Although I do 
not agree with many of the conclusions she has reached in every instance, many of the issues before us on the 
selective misunderstanding of the effect of the legislation in practice are based around insufficient information.  
Indeed, Hon Robyn McSweeney made that point very clearly when she said that we need to be telling people the 
answers to this and what in reality we will do.  I most certainly take that on board.  I am sure that the Minister for 
the Environment will also take it on board.  Indeed, I am sure that she is already aware of it. 
May I remind members why we needed this legislation in the first place and, in particular, why we needed 
probably that most controversial part of the legislation that we refer to generically as the concept of 
environmental harm?  The Environmental Protection Act is not very old.  Hon Chrissy Sharp may be able to help 
me. 
Hon Robyn McSweeney:  It is 1986.   
Hon KIM CHANCE:  I thought Hon Chrissy Sharp might have had that information.  I should have asked the 
shadow minister.   

The legislation is not particularly dated.  At the time it was introduced it was groundbreaking legislation in many 
ways, but it had at least one fatal flaw.  That fatal flaw has been referred to in the debate.  It was illustrated by 
the Palos Verdes incident in which we discovered that the Environmental Protection Act was not capable of 
being used as a vehicle for the prosecution of wanton damage to the environment which was not pollution.  As 
all members will remember, the Palos Verdes case involved the illicit clearing of an access road by a private 
property developer - not a farmer, incidentally - in Denmark.  Was Hon Chrissy Sharp a member of the 
Environmental Protection Authority at that time? 

Hon Christine Sharp:  Yes. 

Hon KIM CHANCE:  It was really around that incident that there crystallised the need for a concept of 
environmental harm in the legislation.  Of course there are other drivers for the amendment of the Environmental 
Protection Act.   

Hon Alan Cadby:  Including the Greens (WA).  

Hon KIM CHANCE:  No.  One of the drivers for the new Environmental Protection Act was in fact me.  I had 
made that quite clear right back in the time when I was in opposition.  One of the reasons for major changes to 
the Act centres around one of the most controversial of all the elements of the Act, and that is the land clearing 
regulations.  Our land clearing regulations, which existed all the way up to the time of the assent of the new 
Environmental Protection Act, were a dog’s breakfast.  They were appalling because they gave satisfaction to 
no-one.  They gave no satisfaction to the conservation sector, which was clearly and justifiably concerned about 
the extent of illegal clearing that was going on.  It gave no satisfaction to conservationists that, even when a case 
of illegal clearing was successfully prosecuted, the fine amounted in general to a couple of hundred dollars; it 
was not even $2 000.  

Hon Murray Criddle:  You could have fixed that quite easily.  
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Hon KIM CHANCE:  I agree that that could have been fixed, but it was simply a part of the whole.  The 
difficulty then lay in the transfer of responsibility from one Act to another.  With the transfer of responsibility in 
the first instance from the Soil and Land Conservation Act, then the separate reference under the requirements of 
section 38 of the Environmental Protection Act, it just became a nonsense.  It was bounced from one to the other.  
He will not mind me mentioning his name because he is very public about his position, so I will refer to the case 
of Craig Underwood, who waited for four and a half years for resolution of his application to clear his small 
patch of land.  It cost him tens, if not hundreds of thousands of dollars.  He eventually got to clear the patch of 
land, and the difference between the area he was finally able to clear and the area he sought to clear under the 
notice of intention to clear had worse environmental outcomes than his original application to clear.  It was a 
nonsense.  

Hon Murray Criddle:  How long do you reckon it will take under this legislation to get a clearing permit?   
Hon KIM CHANCE:  A lot less than four and a half years.  That is what it was taking; that is the standard by 
which we are measuring. 

Hon Murray Criddle:  If I say to a farmer who asks how long it takes to get the permit, that it will take less than 
four and a half years, what good is that to him?  He would say that that is not good enough.  
Hon KIM CHANCE:  He may well, but to answer that question I would have to be aware of the individual 
circumstances.  If the honourable member had asked how long it would take at Binnu, I might be able to give a 
better answer.  A whole range of issues, as the honourable member is aware, can come up.  The possibility of 
threatened species is just one that can extend the time.  Hon Murray Criddle will be aware of a rather serious and 
sad case in the northern wheatbelt concerning a farmer who waited years to get permission to clear as a result of 
the presence of what was alleged to be an endangered species.  He found out years later that the species was not 
endangered.  The poor guy never even got an apology.  He did not even have anybody come to him and say 
“Look, Merv, we are sorry, but it was not threatened at all.” 
Hon Murray Criddle:  I am just sorry that you will not give an answer as to how you would fix the problem.  
Hon KIM CHANCE:  It is always dangerous for a person to say that he can fix a problem.  I can say with 
confidence that the legislative process prescribed in this Act is simpler, clearer, more up front and has more 
linear logic in terms of the legislative part than the earlier arrangement.  That is about as much as I can say.  It 
just makes more legislative sense.  At the same time it addresses that gaping hole we had in the Environmental 
Protection Act, in that there was no way the State could take action against the people doing environmental harm 
other than pollution.  We just had no power to take action against them.  That is the primary reason for the 
Government support of the Environmental Protection Act amendments.  I take responsibility myself in that our 
clearing regulations were an absurd mess.  Members may still not like them, but they now make more sense than 
they did, because they have more linear logic than the earlier arrangements.  It was necessary to remind 
honourable members why these amendments were needed, particularly the environmental harm legislation.   
Hon Robyn McSweeney began her speech by saying that this is draconian legislation, and then she did a pretty 
good job of going on to develop the argument around that statement.  Without disagreeing with the honourable 
member, I will say that all laws, read literally, are draconian or at least seem so.  I will give one example.  It is 
not one that I have plucked out of the air; it has been given in this House before by Hon Peter Foss when he was 
Minister for Health.  He had only just been made Minister for Health, as I recall, when he discovered that he had 
this new-found power as the Minister for Health to expel every Western Australian other than himself from the 
State.  The Minister for Health has those powers.  I remember that he became really excited about it when he told 
us.  He was looking at one or two of us and imagining what fun it would be!  No Minister for Health will ever 
use that power, but it exists.  It is draconian, but not until it is done.  

Hon Robyn McSweeney:  But this legislation is put to practical use.  

Hon KIM CHANCE:  I take the member’s point, and that is why I am not being critical of the issues she has 
raised.  I just want to put them in their proper context.  Some of the things the member highlighted would be 
draconian if that were the way they worked in practice.  Just as that is true, so it is true that whatever Act in the 
control of the Minister for Health that gave him the power to expel everyone in Western Australia except himself 
would be draconian if that part of that Act were put into effect.  Are some of the regulations really stupid?  Yes, 
again, if they are read literally.  Are they stupid in fact?   Yes, probably.  I listened very carefully to the way Hon 
Robyn McSweeney put it.  What do we do to fix stupid regulations or - this might be a kinder way of saying it - 
sensible regulations that may have a stupid effect?   We rewrite them.  We sit down with industry and work them 
through.   

Hon Robyn McSweeney:  Thank God, we can do that.  

Hon KIM CHANCE:  Yes indeed, that is the essence of democracy.  This is the same with almost every other 
piece of legislation.  The first piece of legislation I ever got involved in was long before I was elected to this 
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House.  I had just joined the executive of the then Farmers’ Union.  My first task was to analyse the regulations 
pertaining to the Machinery Safety Act 1975.  The draft regulations under that Act required every cutting surface 
to be guarded.  That meant that the header comb had to have a guard to stop the wheat getting through it, or a 
mower knife had to have a guard to stop the crop going into the mower.  That was what the regulations said!  
With the best will in the world, somebody wrote into the regulations that all cutting surfaces must be guarded to 
stop people cutting their fingers off.  It is still possible to cut fingers off in a header, if one is dumb enough.  I 
display all of my fingers!  That is the issue with secondary legislation, regulations, codes of practice and the 
regime of exemptions. 

Hon Ray Halligan:  The regulations are often written by people who have no expertise in the area.  

Hon KIM CHANCE:  That is true, and that is why it is so important for the Government to work with industry, 
as we have, for example, if I can go back to machinery safety, on the issue of the elevated work platforms and 
the orchardists.  I can understand why WorkSafe put those regulations into place.  I can follow the logic, and I 
can follow the concerns.  It was not until WorkSafe really sat down and worked through the nitty-gritty of the 
issue with the horticultural industry that a better way was found to do what was needed in the first place.  All of 
that is possible.  

We have talked about fines.  Yes, the fines are heavy but members should be aware that maximum fines are used 
only in extreme cases.  Even when fines are modest, as under the Soil and Land Conservation Act for illegal 
clearing or clearing without providing notice of intent, the maximum fine is rarely used.  The maximum fine is 
about $2 000 and the average fine is about $200.  Providing for big maximum fines in legislation does not 
necessarily mean that those very big fines will be imposed on farmers or other people who may breach the rules.  
Indeed, I understand from the Department of Conservation and Land Management that its desire is to educate 
people to make them want to comply with regulations rather than be heavy-handed. 

Hon Robyn McSweeney:  The man in Albany was fined $56 000 for taking timber from a private property.  He 
was prosecuted and fined by CALM.  It was in the newspapers last week. 

Hon KIM CHANCE:  I am sorry; I am not aware of the case.  While we are on that matter, I refer to the issue of 
private forestry operations.  We have discussed this before.  It was raised with me at a Western Australian 
Farmers Federation meeting in Mt Barker.  I think I told the House at the time that I thought it was a relatively 
easy question to answer.  However, the more I thought about it, the harder it got.  I eventually called in the then 
Chairman of the Environmental Protection Authority, Bernard Bowen, and we talked about it.  He thought it was 
really easy but he got back to me a few days later and said it was a lot harder than we thought it was.  We are 
still working our way through it.  I suggested to him that if it is so difficult, why not apply to harvesting in a 
private forest the same prescriptions that apply to harvesting in a public forest.  At least that provides a starting 
point and it does not inconvenience people who want to use sustainable forestry practices on private land.  I 
agree with the member that it is very important to have an effective management system for private forestry.  
There is a huge resource of private forestry in Western Australia.  It is something we need to sort out. 

I will now address some direct questions.  The first is important.  Hon Robyn McSweeney asked whether 
farmers are required to develop a management plan.  The answer is no, they are not.  Farmers do not have to do 
that unless they are a single contractor, contracting for one purpose.  Generally, when private forestry is carried 
out it is done by a third-party contractor.  The member referred to that in her speech.  The third-party contractor 
is more than likely to contract in other private properties in the area.  He requires only one purpose permit for all 
the properties in which he operates.  If a farmer in Merredin wanted to harvest some salmon gum - there is 
unlikely to be anyone around him - the cost would be $25.  The one farmer, if he were conducting the felling 
operation, would be required to provide the details in the application for a management plan.  Frankly, I do not 
think that is all that difficult. 

Hon Robyn McSweeney:  I did not say it was difficult; I asked how would they know what was required under 
the law. 

Hon KIM CHANCE:  It is something we will just have to make people aware of.  It applies only to the extent 
that sustainable forestry operations are carried out.  That is how the issue was first drawn to my attention at the 
Western Australian Farmers Federation meeting.  A farmer was contemplating retirement.  He has a lot of 
beautiful jarrah trees on his property and no-one wants to deny him the right to use them.  If he manages the 
property properly - in other words, he ensures that other jarrah trees are planted in their place - there is no reason 
on earth why the farmer should not be able to harvest the jarrah trees when he is ready to retire. 

Hon Robyn McSweeney:  I hope your bureaucrats understand that. 

Hon KIM CHANCE:  I believe the answer I have is that they well and truly understand that.  I agree with the 
member that an education campaign is needed. 
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I will now deal with craft wood.  The specific exemption referred to for craft wood is for the owner’s personal 
use.  When a timber cutter is taking timber for craft wood, he is required to hold a purpose permit; in other 
words, he must pay the $25 because he is commercially harvesting a forest product on private land. 

Hon Robyn McSweeney and other speakers have referred to the fact that the ongoing negotiations about the Act 
and its regulations between CALM, the Department of Environmental Protection and the peak farming bodies - 
the Western Australian Farmers Federation and the Pastoralists and Graziers Association - are not sufficiently 
broad.  Indeed, Hon Robyn McSweeney read a letter to that effect.  If an individual has information and needs to 
deal directly with an agency - probably CALM - on a matter like this, he can make a direct approach.  Generally 
speaking, the reason industries have peak bodies is to represent their interests.  As a Government, we expect to 
deal with the peak farming bodies.  That is a reasonable expectation.  I concede that it is an issue that many 
farmers are now not represented by either of the two peak organisations.  Many farmers belong to a scientific 
organisation such as the Kondinin Group or the Western Australian No-Tillage Farmers Association and that is 
their principal means of external influence; they do not belong to WAFF or the PGA.  I wish they did; I would 
like to see 100 per cent union membership in this field of endeavour, as with any other.  When I was with the 
Farmers Federation it was still called the Farmers Union.  I feel justified in calling it that.  It is difficult to relate 
to farmers as a group if they do not relate to their peak bodies.  It is an impossible task for government to 
communicate with all farmers on a personal level.  If they have issues they want to raise with an agency, we are 
more than happy to deal with them.  However, we are not able to personally interview every farmer on every 
aspect of quite complex legislation. 

Hon Robyn McSweeney:  I did not ask for that. 

Hon KIM CHANCE:  The member did not ask for it but the letter she read asked precisely for that. 

A question was asked about grazing on bush.  It is a tricky one and it will have to be explored thoroughly 
between industry and government.  As I understand it, provided that the bush an owner intends to use for grazing 
has traditionally been grazed on, no issue arises. 

Hon Robyn McSweeney:  That is not what the Act states. 

Hon KIM CHANCE:  No, even in the Act. 

Hon Robyn McSweeney interjected. 

Hon KIM CHANCE:  Certainly.  Destruction of bush by ringbarking by stock would, technically, be an offence.  
It seems to me that if stock have always been in a bush paddock - essentially, that is what a station is -  

Hon Robyn McSweeney:  It needs to be made very clear. 

Hon KIM CHANCE:  Yes.  It needs to be cleared up.  If a person were to stock a piece of bush in such a manner 
as to deliberately kill the bush, that would be an offence in the same way as using chemicals to deliberately kill 
bush is illegal.  Both would be deemed to be clearing. 

Hon Murray Criddle:  What about pastoralists?  They have already been issued licences. 

Hon KIM CHANCE:  I do not think there is an issue with land controlled by the Pastoral Lands Board because it 
is a matter already controlled. 

Hon Murray Criddle:  There is no control over the number of sheep that are allowed. 

Hon KIM CHANCE:  That is true.  It is why I say it is not a matter of land control that the Pastoral Lands Board 
would ever be concerned with.  This would be an issue in high rainfall country if a farmer put a thousand pigs on 
an acre to kill off a patch of karri, so that the pigs eventually ate away the bark and the roots of all the trees.  The 
member knows as well as I do that resistant plants can be grazed into extinction, particularly by using pigs.  I 
have known pigs to eat all the bracken on a property. 

Hon Murray Criddle:  And goats.   
Hon KIM CHANCE:  Exactly.  Pigs do a great job of getting rid of bad patches of bracken and they would 
probably get it done quicker than would chemicals.  It is a difficult issue because it is a shade of grey.  However, 
it will not be difficult to define it.  The definition must be made.   
Hon Robyn McSweeney also asked about the number of people who have been prosecuted since June 2002 and 
under which Act the offenders had been prosecuted.  I am advised that, since June 2002, no prosecutions have 
been carried out under the Environmental Protection Act for either environmental harm or land clearing.  There 
is no scope for retrospective prosecution under the transitional provisions.  The only scope that is provided in the 
retrospective provisions is for a rehabilitation order, not a fine.  As far as I know, even under the rehabilitation 
orders there have been no prosecutions.   
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Hon Robyn McSweeney:  What have those blokes who I referred to been charged under?   
Hon KIM CHANCE:  They were charged under the Soil and Land Conversation Act, which is the old Act.   
Hon Robyn McSweeney interjected.   
Hon KIM CHANCE:   It is probably slightly off the subject but I will mention that.  A letter I have from Hon 
Murray Criddle has been bouncing backwards and forwards.  I will explain one part of the answer to the 
questions raised by Hon Murray Criddle.  He asked why those summonses were issued when those farmers had 
been told by the director general that no prosecutions would proceed before all possibilities for negotiation had 
expired, which is clearly not the case.  It was necessary for the commissioner to issue the summonses because of 
the statute of limitations.  However, the Department of Agriculture will keep its word that it gave to those 
farmers.  It will see the negotiations reach a point at which there can be no satisfaction before the prosecution 
will take place.   
Hon Murray Criddle:  I look forward to it.   
Hon KIM CHANCE:  Hon Robyn McSweeney referred to roadside vegetation.  I think that has been answered.  
It is covered by a code of practice with the local government authorities, although I am fascinated by the concept 
of damage to old-growth wild oats.  I am having a little trouble getting my head around that.   

Hon Robyn McSweeney:  That was  Hon Bruce Donaldson.   

Hon KIM CHANCE:  Another issue that has been raised frequently with me is whether a code can provide for 
the removal of single trees or small clumps of trees which cause difficulties with global positioning systems on 
big wheatbelt properties.  I am familiar with global positioning systems but I have never used it as a farming 
tool.  Until global positioning systems are good enough to be driver free - they are not yet - this is not an issue.  
Indeed, it is a bit of a furphy.  I understand arrangements can be made for isolated trees to be removed, provided 
they are replaced somewhere where they will not do any harm and a few more trees are planted to replace them.  
That is reasonable.   

I would like farmers to think hard before they do that.  Most farmers would not want to do that.  Most farmers 
like to see an occasional tree here and there.  Until global positioning systems are so good that a driver is not 
needed on a rig - that is all of five years away - those trees do not need to be removed, and most farmers 
probably would not want to remove them.  Having said that, four months ago I was in an area of the great 
southern where every tree within 20 kilometres that met that description had been removed.  I have seen that 
done.  The bulldozers had taken out all the paddock trees.  That was possibly done in response to this legislation, 
which is sad.   

Hon Robyn McSweeney:  It is, but that is the fear out there of this legislation.   

Hon KIM CHANCE:  That is the point I tried to make at the beginning of this motion.  The Environmental 
Protection Amendment Bill is no more draconian than any other legislation.  This legislation has a great many 
benefits.  The Liberal Party spokesman on environment matters in the lower House said in the context of this 
Bill -  

This is an important piece of legislation.  I am pleased to say that, for the most part, the Liberal Party 
will support the Bill.  It is designed to correct a number of deficiencies that appear to have arisen over 
the past 10 or so years.  It is also designed to effectively bring into force controls on the clearing of 
native vegetation within Western Australia.  

It has its faults, but it is not a bad Bill.   
Hon Robyn McSweeney:  I said that to you before on pollution and everything else but it picked up the farmer 
and it is bad news for the farmer.   

Hon KIM CHANCE:  To the extent that we have had a dichotomy about the effect of this Bill, it has tended to 
frighten people and perhaps part of that is our fault.  Maybe we were not clear about our intentions; I do not 
know.   
Hon Alan Cadby:  It is your problem; you are the Government.   
Hon KIM CHANCE:  I know it is our problem.  I was referring to the dichotomy between the Government and 
the Opposition on these issues.  Have we beaten up unreasonable fears about the effect of the legislation?  That is 
always something of which we must be careful.  We remain jointly responsible for that.   

Hon Robyn McSweeney:  I suppose with the Productivity Commission and all the submissions and that, you 
cannot really blame people for being hesitant about this Bill.  I called it draconian for some reasons.   

Hon KIM CHANCE:  I am not being critical of the member personally.   

The DEPUTY PRESIDENT (Hon George Cash):  Order, members!  
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Hon KIM CHANCE:  I am drawing to a conclusion.  A number of the draft regulations that Hon Robin 
McSweeney has questioned require thought and consultation.  I agree with the member on the issue of strategic 
firebreak widths.  It is nonsense to have a five-metre strategic firebreak in a pastoral zone when the grass is 
already up over head height.  A farmer could not even burn back to a five-metre firebreak in those 
circumstances.  That must be taken care of.   

Similarly, I refer to the width of cleared fence line provisions.  Let us be clear about this: industry must 
communicate its concerns to the writers of the regulations.  If a fence must be secure because there is poison or 
state forest on one side, stock cannot be allowed to get from one side to the other.  Stock can get from one side to 
the other if a tree falls over it.  That will always allow stock to get through a fence in big numbers, and nobody 
wants that to happen.  Therefore, the width of clearing of a fence line must be at least the width of the tallest tree 
adjacent to the fence line.  People must accept that.   

People who do not need a high security fence do not have to do that.  It is my view that a high security fence is 
needed in every case where stock is separated from poison or from a piece of public land, which probably will 
contain poison but might have other reasons for being protected.  In those cases the clearing width must be at 
least the width of the tallest tree.  If the tallest tree is 20 metres, the fence line must cleared for at least 20 metres.  
People must accept that.  There is no point having a fence in a high security requirement area if stock can walk 
through it when a tree falls on top of it.  That does not make any sense.  

I love the six-cubic-metre rule.  The rule for six cubic metres of firewood is clearly obscure in the advice we 
have had.  Six cubic metres is about the size of a small farm truck - an eight tonne, four by two truck.  The 
reference to six cubic metres is simply a spatial and volumetric reference and is not in any sense temporal.  In 
other words, a person can take six cubic metres of firewood at a time, but there is no limit to the number of times 
he can do it.  If there is to be a spatial or a volumetric reference and a temporal reference, then we need to 
confine both.  However, at this stage it means that a person can take out six cubic metres of firewood a day or 
however many times a day he wants to. 

Hon Robyn McSweeney:  That is not what I was told.   

Hon KIM CHANCE:  But nobody advised the member how many times a day it could be done. 

Hon Robyn McSweeney:  I was told that a person could store only six cubic metres at any one time. 

Hon KIM CHANCE:  Store.  In fisheries terms that would then be a possession limit, but where does the person 
store the firewood?  How many houses has he got?   

With regard to the $50 fee for the zero to one hectare-type permit, by far the majority of clearing to which Hon 
Robyn McSweeney referred is exempt from even requiring a permit under the regulations.  Therefore, in each of 
those small examples of clearing to which the member referred in the context of the zero to one hectare class of 
clearing, my advice is that by far the majority of those cases would be exempt and would not need a permit.   

Hon Robyn McSweeney:  I do not agree.   

Hon KIM CHANCE:  That is the official word and we will need to tease it out a bit in the process.   

With regard to wetlands, this is another case in which the legislation has been read as draconian.  However, the 
legislation itself does not have draconian intent.   

Hon Robyn McSweeney:  Why change it then?   

Hon KIM CHANCE:  The law was written that way, as allegedly draconian legislation always is, to try to avoid 
doubt about what is intended.  They always go that little bit over the top in order to avoid doubt.   

With regard to the member’s question about the puddle and watercourses and wetlands, the member referred to 
the schedule 5 definitions.  As I understand it, those definitions relate to the control of clearing vegetation that is 
associated with those water bodies and not the disposition of the water bodies.  The member had me worried that 
in a typical wheatbelt situation in which there is a contour bank that occasionally fills up with water, that might 
be caught by the provisions of the Act.  That would only be true if a form of vegetation had evolved around the 
contour banks, which, rarely, if ever, happens.  However, it relates only to clearing riparian vegetation.  Clearly, 
a puddle or even occasional flooding in a paddock that is cultivated is never going to result in the development 
of such riparian vegetation.   

Hon Robyn McSweeney:  I am okay with that, but you might need to check on the draining or flooding that was 
- 

Hon KIM CHANCE:  My understanding is that the schedule 5 definition to which the member referred -   

Hon Robyn McSweeney:  I referred to that but I also -   
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Hon KIM CHANCE:  Okay, if there is an untidy end there we will check it out.   

If the Act, the regulations or the draft regulations are interpreted literally, it is possible to point to a ludicrous 
outcome, which we have seen happen on occasion in this place.  The Government certainly encourages industry 
to work with it on the regulations, the codes and the regime of exemptions so we get something in the end that 
makes sense.   

Hon Bill Stretch raised a question about fence lines.  I advise honourable members that the legislation is not 
technically retrospective.  We hear this assertion quite frequently.  It has a retrospective effect to the extent that 
there are transitional provisions for unlawful clearing; that is all.  Even then the unlawful clearing is not 
something that can result in a fine, only a revegetation order.  

Debate interrupted, pursuant to sessional orders. 

Sitting suspended from 4.15 to 4.30 pm 
 


